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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 6 October 1967, an Exam ner of the United
States Coast Guard at Mobile, Al abama, suspended Appellant's
seaman' s docunents for 6 nonths outright. The specification found
proved alleges that while serving as a Second Mate on board the
United States SS OCEANI C SPRAY, under authority of the license
above described, on or about 11 Cctober 1966, Appellant assaulted
and battered a fell ow crewrenber.

At the hearing, Appellant was represented by counsel.
Appel lant entered a plea of not gqguilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence pertinent
entries fromthe Shipping Articles and the official |ogbook, the
testinmony of the alleged victim and another eyew tness, and the
depositions of the Master, Chief Engineer, and Radi o Operator.

I n defense, Appellant offered in evidence his own testinony
and the testinony of the Third Mate.

At the end of the hearing, the Exam ner rendered and oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel I ant suspending all docunents issued to himfor a period of 6
nmont hs outri ght.

The entire decision and order was served on 10 COct ober 1967.
Appeal was tinely filed on 19 Cctober 1967.

FI NDI NGS OF FACT

On 11 Cctober 1966, Appellant was serving as a Second Mate on
board the United States SS OCEANI C SPRAY and acting under authority
of his license while the ship was in the port of Cam Ranh Bay,



Sout h Vi et nam

Around 5:00 p.m a group of the ship's officers, including the
Appel l ant, were in the saloon partaking of the evening neal.
During the course of the neal Appellant rose fromthe table and
hurried into the pantry, just adjacent to the dining area. Present
in the pantry were the pantryman, M. Carl Berry, and a bedroom
steward, M. Arthur Black. Appellant demanded to know why Bl ack
was in the pantry, where he did not belong. Black started to get
up fromthe nop bucket he was sitting on and | eave the area, when
Appel I ant suddenly started kicking him Before sone of the other
of ficers could subdue Appellant he had struck and kicked Black a
number of tines on the head, neck, and shoul ders. Black did not
return any blows; he lay on the deck trying to shield his face with
his arns. Fortunately, Black was not seriously injured by
Appel l ant' s assaul t.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the specification was not proved,
and that, in any event, the order was too severe.

APPEARANCE: Herndon W/ son, Esquire, of Mobile, Al abana.
OPI NI ON

Appel lant testified that he went into the pantry to order
Bl ack to | eave, Black cursed and took a swing at him Appellant
stated he then pushed Black to the deck "by reflex" and that was
all there was to the incident except that the Chief Engi neer had
words with Appellant about disturbing his little dog, who was
barking loudly in the pantry. This testinony was sonewhat
substantiated by the Third Mate, who also testified.

On the other hand, Black, the ship's pantryman (who was an
eyewitness to the whole incident), the Master, the Chief Engineer,
and the Radio Operator all testified to the effect that Appell ant
repeatedly kicked and struck the hel pl ess Bl ack.

It is of course not necessarily always the nunber of w tnesses
testifying for or against a party, but the inherent believability
of what is said, that should determ ne an examner's finding on
credibility. Here both the quantity and quality of the testinony
present ed outwei ghs Appellant's version. Appellant theorized that
the Master falsified the |ogbook entries and fabricated the
accepted version of the incident, as a clever play to get Black off
t he vessel. Appel  ant believes he was "sacrificed" in order to
acconplish this purpose. The Exam ner did not accept this version
and expl anation of the incident, and his decision on this issue is



certainly justified.

Appel  ant al so urges that the order be mtigated to a | esser
period of suspension. Wen it is considered that Appellant a
licensed officer, engaged in a vicious and unprovoked attack upon
a much snall er eighteen-year old boy, there seens |little reason for
clemency in this case. It is also noted that Appellant has a prior
record of simlar msconduct: a three nonth suspension on
probation in 1963 for assault and battery.

ORDER

The order of the Examiner dated at Mbile, Al abama, on 6
Cct ober 1967, i s AFFI RVED

P.E. TRI MBLE
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Si gned at Washington, D. C, this 15th day of April 1968.
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